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EDITORIAL NOTES. 


THE FAMOuS donkey of Mr. Davies was the subject of serious consider- 
ation by the Court of Errors of New Jersey at the last term. No donkey, 
except Balaam’s ass, has ever been the subject of so much discussion as 
this one, so carelessly tethered by the forefeet and left to its fate in the 
public highway. And now it appears that the case so unfortunate for the 
donkey has not had the effect of settling the law. The Court of Errors 
has thrown discredit on the time-honored case of Davies v. Mann (10 M. 
v. W. 546), or has at least limited the effect of the decision so that it is 
no longer of much avail to plaintiffs who have put their donkeys or other 
property into places where they are likely to be run into. In Sta 
(Menger) v. Lauer (the name is an awkward one), 26 Atl. Rep. 180, the 
plaintiff, a surveyor, set up his tripod and telescope in a public street 
and the defendant, driving slowly along the street, and not looking where 
he was going, drove into it and knocked it down. It was held that the 
plaintiff, being guilty of negligence which contributed directly to the 
injary, was not entitled to recover, it appearing that the defendant did 
not see the instrument and had no reason to expect such an obstruction 
of the road. After a careful examination of the authorities it was held 
that Davies v. Mann does not, in fact, support the doctrine that the neg- 
ligence of the plaintiff will not disentitle him to recover if the defendant 
might, by the exercise of ordinary care on his part, have avoided the 
consequences of the neglect or carelessness of the plaintiff. This qualifi- 
cation, the court said, must be taken in connection with the charge of the 
court below, which was affirmed, and which assumed that the mere fact 
that the donkey was on the roadside, was not the proximate cause of the 
injury, so that the decision was, in fact, that the plaintiffs negligence 
was not the proximate cause of the injury. In that case, the defendant’s 
team was being driven at ‘¢a smartish pace,” without the driver in im- 
mediate charge of the team. ‘*As construed by Mr. Justice Blackburn, in 
Radley v. Railway Co., L. R. 10 Exch. 107, the defendant’s negligence 
was in driving furiously in a way which would have been negligent if 
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there had been no donkey there, because he had every reason to expect 
that other people would have come there.” In the present case, the court 
said (and it weakens the force of the decision) there was little, if any, 
negligence on the part of the defendant. He was driving slowly, and 
had no reason to expect any obstruction in the highway. “In this State,” 
the court said, “ the established rule is that if the plaintiffs negligence 
contributed to the injury, so that, if he had not been negligent, he would 
have received no injury from the defendant’s negligence—the plaintiff's 
negligence being proximately a cause of the injury—he is without re- 
dress, unless the defendant’s act was a willful trespass or amounted to an 
intentional wrong, and in such a case the comparative degree of the negli- 

" gence of the parties will not be considered.” Express Co. v. Nichols, 33 
N. J. L. (4 Vr.) 435; Penna. R. R. Co. v. Righter, 42 N. J. L. (13 Vr.) 
180. 


In Falk v. James, N. J. Court of Errors, March 6, 1893, 26 Atl. Rep. 
138. the Court of Errors decided that a person being indebted to 
another, and holding personal property, may transfer the title of the 
. property in equity to the other, by simply making a declaration of trust 

‘in his favor, withovt notice to him, and while retaining possession of the 


property. The question arose between the beneficiary and a receiver 
of the estate of the trustee. The court quoted and adopted the rules 
stated by Prof. Pomeroy, 2 Eq. Jur. § 997, and said the numerous cases 
cited in the notes fully warranted the doctrines stated. The court refer- 
red also to the following more recent cases: Foxtv. Hawks, 13 Ch. Div. 
822; In re Breton’s Estate, 17 Ch. Div. 416; In re Vernon, 32 Ch. 
Div. 168; Gerrish v. Insurance for Savings, 128 Mass. 159; In re 
Smith’s Estate, 144 Pa. St. 428, 22 Atl. Rep. 916; Bank v. Albee, 
(Vt.) 25 Atl. Rep. 487. ‘Many of these cases,” Judge Dixon said, 
‘also hold that it is not essential that the memorandum relied on should 
have been delivered to any one as a declaration of trust, or that the 
cestui que trust should have been informed of the trust; the presence of these 
circumstances being material only in ascertaining whether the trust has 
actually been declared. The cases cited were, many of them, cases of volun- 
tary gifts, and th2refore demonstrated that upon a declaration of trust 
the cestui que trust acquires an absolute equitable estate or title, and not 
a mere right to ask for a title; for it is the settled doctrine of equity 
not to aid in perfecting a gift, and only to recognize an intention to give 
when it is completely executed, and has resulted in the creation of a 
trust estate.” It has recently been decided after much learned discus- 
sion in England, that at common law a voluntary gift is not completed, 
and does not pass the title without delivery. In Cochrane v. Moore, 25 
Q. B. D. 57, Fry, L. J., delivering the opinion of the Court of Appeal, 
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said: “This review of the authorities leads us to conclude that accord- 
ing to the old law no gift or grant of a chattel was effectual to pass it, 
whether by parol or by deed, and whether with or without consideration, 
unless accompanied by delivery ; that on that law two exceptions have 
been grafted. one in the case of deeds, and the other in that of contracts 
of sale, when the intention of the parties is that the property shall pass 
before delivery, but that as regards gifts by parol the old law was in 
force when Irons v. Smallpiece was decided (2 B & A. 551, 1818); that 
case, therefore, correctly declared the existing law, and that has not 
been overruled by the decision of Pollock B.,in 1883, (Danby v. Tucker, 
31 W. R. 578), or the subsequent case before Cave, J., (In re Ridgway, 
15 Q. B. D. 447, 1885). See 14.N. J. L. J. 34. 

Wallis Iron Works vy. Monmouth Park Association, N. J. Court of 
Errors, March 6, 1893, 26 Atl. Rep. 140, contains a discussion of the 
old question whether a sum agreed upon to be paid in default of the 
fulfillment of a contract is a penalty or liquidated damages. The con- 
tract was for the building of a grand stand for a race track. The con- 
tract price was $133,000. The work was to be finished on or before 
March 1, 1890, and it was provided that in case of failure to complete it 
by that time, or within such further time as should be allowed, the party 
of the first part should pay to the party of the second part the sum of 
one hundred dollars for each and every day that they should be in de- 
fault, which said sum of one hundred dollars per day was thereby agreed 
upon, fixed and determined by the parties thereto as the damages the 
party of the second part would suffer by reason of such default, and not 
by way of a penalty, and it was further agreed that this might be de- 
ducted from any money which might become due under the agreement. 
Dixon, J., delivering the opinion of the court, described the circum- 
stances under which a sum named would be regarded as a_ penalty, and 
said : 

‘‘ If it be doubtful, on the whole agreement, whether the sum is in- 
tended as a penalty or as liquidated damages, it will be construed as a 
penalty, because the law favors mere indemnity. But when damages 
are to be sustained by the breach of a single stipulation, and they are 
uncertain in amouut, and not readily susceptible of proof under the rules 
of evidence, then, if the parties have agreed upon a sum as the measure 
of compensation for the breach, and that sum is not disproportionate to 
the presumable loss, it may be recovered as liquidated damages. These 
are general principles laid down in the text books, and recognized in 
the judicial Reports of this state. Cheddick’s Ex’r v. Marsh, 21 N. J. 
L. 463; Whitfield v. Levy, 35 N. J. L.(6 Vr.) 149; Hoagland v. 
Segur, 38 N. J. L. 230; Lansing v. Dodd, 45 N. J. L. 525. In the pres- 
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ent case the default consists of the breach of a single covenant, to com- 
plete the grand stand as described in the approved plans and_ specifica- 
tions within the time limited. It is plain that the loss to result from 
such a breach is not easily ascertainable. The magnitude and import- 
ance of the grand stand may be inferred from its cost,—$138,000. It 
formed a necessary part of a very expensive enterprise. The structure 
was not one that could be said to have a definable rental value. Its 
worth depended upon the success of the entire venture. How far the 
non-completion of this edifice might affect that success, and what the 
profits or losses of the scheme would be, were topics for conjecture only. 
The conditions, therefore, seem to have been such as to justify the par- 
ties in settling for themselves the measure of compensation. The stipu- 
lations of parties for specified damages on the breach of a contract to 
build within a limited time have frequently been enforced by the courts. 
In Fletcher v. Dyche, 2 Term R. 32, £10 per week for delay in _finish- 
ing the parish church; in Duckworth v. Alison, 1 Mees. & W 412, £5 
per week for delay in completing repairs of a warehouse; in Legge v. 
Harlock, 12 Q B.1015, £1 per day for delay in erecting a barn, wagon 
shed, and granary; in Law v. Local Board, (1892,) 1 Q. B. 127, £100 
and £5 per week for delay in constructing sewerage works; in Ward v. 
Building Co., 125 N. Y., 230, 20 N. E. Rep. 256, $10 a day for delay 
in erecting dwelling houses ; and in Malone v. City of Philadelphia, (Pa. 
Sup.) 23 Atl. Rep. 628, $50 a day for delay in completing a municipal 
bridge,—were all deemed liquidated damages. Counsel has referred us 
to two cases of building contracts, where a different conclusion was 
reached; Muldoon v. Lynch, 66 Cal. 536, 6 Pac. Rep. 417, and 
Clements v. Railroad Co., 132 Pa. St. 445, 19 Atl. Rep. 274, 276. In 
the former case a statutory rule prevailed, and in the latter the real 
damage was easily ascertainable, and the stipulated sum was uncon- 
scionable. In the case at bar we have no data for saying that $100 a 
day was unconscionable.” 


NOTES ON THE LAWS OF 1893. 
[ CONTINUED. ] 


We expect to complete the publication of the laws in the June num- 
ber, and we print as many as we can in the present issue, but it may be 
well to refer here to such acts as we have now before us, which are 
especially interesting to lawyers in their practice. 

An act, approved March 13, Chapter 142, provides that in all acts 
thereafte. commenced in the Court of Chancery by bill, petition or other- 
wise, whenever it shall appear by allegations of the bill or petition duly 
verified, that any person, or his heirs, devisees or personal representa- 
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tives are proper parties defendant, and that after diligent enquiry the 
complainant cannot ascertain whether the person is still alive, or if 
he is known or believed to be dead, what are the names and residences of 
his heirs, devisees or personal representatives or such of them as may 
be proper parties defendant, such action may proceed against the 
person by name, and his heirs, devises and personal representatives, as 
in the case of absent defendants, provided that notice shall be published 
as in the case of absent defendants and published and mailed in such 
manner and with such statements as the chancellor may by order direct. 

Chapter 147 repeals the act of March 29, 1892, a supplement to the 
act of January 26, 1876, relating to the publication of notice of applica- 
cation to the Legislature for laws, when notice is required by the con- 
stitution. 

Chapter 151 gives the Orphans’ courts power to extend the time 
within which creditors of a decedent may present their claims, provided 
distribution has not been made, and that notice of the application be 
given to the executor or administrator. 

Chapter 152 is a supplement to the act concerning conveyances, and 
gives power to a master in chancery to take acknowledgments in a 
foreign state or colony, and validates acknowledgments already so taken. 

Chapter 154 is a long supplement to the act of April 5, 1878, for the 
formation of borough governments, authorizing the construction and 
maintenance of a general system of sewerage and drainage. 

Chapter 156 provides that mortgages made to the Chancellor in his 
official capacity or to the State of New Jersey for the investment of 
moneys, or mortgages made to commissioners appointed by the order of 
the Supreme Court or a county couri, may be deducted from the taxable 
value of lands, and that the mortgages themselves may be taxed in the 
name of the person having the beneficial interest in the land or entitled 
to the income. 

Chapter 158, a supplement to the act of March 12, 1890, for the 
formation and government of boroughs, provides for the sale of lands in 
fee simple after the expiration of the two years allowed for redemption, 
and upon notice to the owner. 

Chapter 160 is intended to cure informalities in public sales made by 
executors and administrators. 

Chapter 161 extends for three years the term of office of the commis- 
sioners appointed for the promotion of uniformity of legislation in the 
United States. 

Chapter 166 gives the Supreme and Circuit Courts power to revive 
and reinstate suits in which a judgment of non-pros. has been entered 
because of failure to file pleadings on account of the neglect, fault, error 
or mistake of the attorney, where it appears that great injury would 
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result either to the plaintiff or the defendant. Precisely how any great 
injury to the defendant could be caused by the entry of such a judgment 
is not explained. 

Chapter 167 is a supplement to the act concerning roads, and pro- 
vides an easy method for the vacation of abandoned portions of old roads, 
when new roads and avenues have been laid out in towns and “ colonies ” 
of this state. 

Chapter 168 is an act ‘‘ to enable street railway companies, or com- 
panies owning railroads, operated as street railways, to unite and consoli- 
date their corporate franchises and other property, and to prescribe a 
method therefor.” 

Chapter 169 authorizes such companies to lease their property and 
franchises to traction companies, and prescribes a method therefor. 

Chapter 170 amends the first and second sections of the act of March 
4, 1880, amending the supplement of March 27, 1874, to the road act of 
April 16, 1846. 

Chapter 171 is an important act relating to corporations, and improves 
the facilities which already exist for the formation of what are now 
known as ‘trusts” under the laws of New Jersey. It makes it lawful for 
any corporation created under the general act concerning corporations, 
“to purchase, hold, sell, assign, transfer, mortgage, pledge or otherwise 
dispose of the shares of the capital stock of any other corporation or cor- 
porations created under the laws of this or any other state, and to exer- 
cise, while owner of such stock, all the rights, powers and privileges, in- 
cluding the right to vote thereon, which natural persons, being the own- 
ers of such stock, might, could or would exercise.” It also gives such 
corporations power to purchase, hold, sell, assign, transfer, mortgage, 
pledge or otherwise dispose of any securities or other evidences of debt 
created by any other corporations in this or any other state in the same 
manner and to the same extent as natural persons could do. 

Chapter 172 is an act containing thirty-three sections, authorizing the 
formation of traction companies for the construction and operation of 
street railways. It gives large powers for the construction of street rail- 
ways on streets and highways in any part of the state, with cables and 
poles, wires, conduits and other devices for transmitting electrical force, 
subject only to a provision for filing a map and obtaining the consent of the 
governing body of the municipality, village, township or county as to the 
location of the route. Power is given to condemn lands, and provision 
is made for consolidation with street railway and turnpike companies. 

Chapter 185, an act concerning streets and avenues in towns and 
townships, is worth noticing as a remarkable example of a special act in 
the form of a general law. It gives a minute description of a peculiar 
tate of things and says that in such case it shall be lawful to do so and so. 
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Chapter 191 continues the commission appointed under the act of 
March 9, 1891, to revise and consolidate the general statutes relating to 
villages, towns and townships, and directs them to report to the next 
Legislature. 

Chapter 192 is another act relating to street railways authorizing and 
regulating the construction of them upon turnpikes. 

Chapter 194 is an act relating to the sales of lands for taxes, and pro- 
vides for the refunding of money to the purchaser in case a tax deed is 
defective and that the lien of the tax shall remain and a new sale shall 
be made. 

Chapter 200 is a supplement to the tax adjustment act of March 30, 
1886, and provides that if any person entitled to a notice of the sale of 


_ land under the act has not been notified, and the deed has been deliy- 


ered tothe purchaser, such person may yet be notified, and at the expira- 
tion of the time for redemption the officer may execute a supplemental 
deed, which shall convey the land as fully as if the person inter. sted had 
been originally notified. 

Chapter 201 confirms acknowledgments made by commissioners whose 
commission had expired or was void, and validates the record of deeds 
and mortgages so acknowledged. 

Chapter 202 is an important act providing for the sale of lands in fee 
simple for non-payment of taxes which have been in arrears for three 
years. This follows the policy adopted in the tax adjustment act of 1886, 
which has proved to be a very good one, although we hesitated so long 
before adopting it. The etfect of it has been to put an end to the accum- 
ulation of taxes and to bring much vacant land into use for building pur- 
poses. The present act, however. is defective in applying only to towns, 
for there is no good reason why it should not be applied to municipal 
corporations generally, and it is not easy to say exactly what is meant 
by a town. It is really absurd that the Legislature of a State like this 
should not yet be able to make public laws of this kind with a view to 
the general public interests, and that it should continue to do little else 
than pass special acts for local purposes under the form of general laws. 
We do not wonder that the commission appointed to revise and consoli- 
date the general statutes relating to villages, towns and townships 
require further time to complete their work and ask for some compensa- 
tion for their labors. The difficulty is, however, that the longer time 
they take the greater will be the confusion in the statutes they have to 
revise. 

A useful act for the improvement of roads is Chapter 203, which 
authorizes township committees to encourage the use of broad tires on 
wagons and carts by a rebatement of taxes. 

Chapter 205 provides that in a sale of chattels by an auditor in attach- 
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ment it shall be sufficient to advertise in the same manner as in the case 
of sales of chattels by the sheriff under an execution. 

Chapter 210 is an act to revise and amend the act of March 23, 1892, 
entitled ‘‘An act to tax intestates’ estates, gifts, legacies and collateral 
inheritances in certain cases.” It repeals the former act and all provis- 
ions of other acts inconsistent with this act, except as herein re-enacted. 
The act contains twenty-three sections, and we cannot undertake to say 
what changes have been made. It is to be observed, however, that the 
revision of the act has not covered the defect in the title, which does not 
include devises, although these as well as legacies are the subject of the tax. 

The next Chapter amends the first section of the supplement of April 
5, 1892, to the tax adjustment act of May 30, 1886, relating to the pay- 
ment of search fees, and the third section of the supplement of April 8, 
1892, relating to notices of sale given by an assignee of the purchaser. 

The title of Chapter 217 is more than one hundred words long and ex- 
plains the purpose of the act to be to extend the rights and remedies 
under the mechanics’ lien law “to the labor performed and materials 
furnished to and for the the removal of any building or buildings or part 
or parts of any building from one curtilage to that of another, and fur- 
ther to extend the lien for such removal to the land or curtilage to 
which the said building, buildings or part or parts of a building shall 
be removed and located under the contract.” There is no short title given 
by which the act may be cited, and the whole of this, with a good deal 
more which we have not quoted, will have to be put in every declaration 
upon a lien claim under the act, unless indeed the act be cited simply as 
Chapter 217 of the statutes of 1893. 

The act does not explain what is meant by a part of a building, but it 
would hardly be held to apply to a board or a brick, or any other material, 
but only to a part which is itself a structure. The lien is given for the 
work of removal, and also for “ erecting, constr ucting and repairing the 
foundation or superstructure upon which the removed building shall be 
located upon or incorporated with some other building.” The contract 
referred to at the end of the title is not mentioned in the act itself and as 
the word contract has a special meaning in the mechanics’ lien law it 
ought not to have been used here without a purpose. 

Chapter 230 amends Section 26, 28 and 33 of the Election Act of May 
28, 1890. 

Chapter 232 amends section three of the district court act of March 
11, 1885, providing for the pleadings and practice in cases in which the 
matter in dispute exceeds two hundred dollars, and the effect of it is to 
except from the operation of the act those cases in which there may be 
some express provision of law providing otherwise.” 

Chapter 245 amends the sixth section of the act concerning convey- 
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ances relating to the proof of deeds for the purpose of recording, when the 
subscribing witness is dead or of unsound mind. 

Chapter 250 provides that suits may be brought in the district court 
against foreign corporations in the same manner as other suits are 
brought therein, except that the service of the writs and process to be 
employed shall be made by the sheriff of the county. This exception 
reserves to the sheriff his fees in these actions, as well as in suits for 
more than two hundred dollars, but there seems to be no other reason 
why the writs should not be served by the proper officers of the district 
courts. 

Chapter 254 is an important supplement to the act concerning corpora- 
tions, and should be carefully examined by all lawyers who undertake to 
give advice as to the formation or regulation of corporations. There are 
provisions in regard to the payment of subscriptions for stock in cash and 
in property, the filing of certificates of payment in of stock, the increase 
and decrease of capital, the amendment of the certificate of incorporation, 
the change of the corporate name or the nature of the business, the dis- 
solution of the corporation, the surrender of corporate powers, and the 
amount of the fees and taxes to be paid on filing various certificates. 

The twenty-third section of the act respecting executions is amended 
by Chapter 257, so as to include ‘“‘any debtor, individual, corporation, 
incorporated company or voluntary association” in the provision for an 
order for discovery. The act provides as before, that the judgment 
debtor may be ordered to appear and make discovery under oath, but 
it does not explain by whom the appearance and the oath are to be made 
ior a corporation, unincorporated company or voluntary association. We 
have always understood that the appearance required was personal, and 
that the oath was to be made by the debtor himself. And there may be 
some practical difficulties in the case of a corporation or association. 

The saying that hard cases make bad laws applies to the legislature 
as well as to the courts, and the former is sometimes delightfully illogical 
in attempting to prevent injustice. A supplement to the replevin act 
(Chapter 258) provides that whenever a warehouseman at the time any 
goods or chattels are placed on storage with him, shall obtain from the 
party placing the goods on storage, a statement in writing that such 
goods are the sole and absolute property of the bailor, no costs shall be 
adjudged against the warehouseman in any action of replevin brought 
by any other person than the bailor. Some warehouseman having a 
friend in the legislature, must have had to pay a bill of costs in a suit by 
a mortgagee, or the real owner of goods left in his charge. and so an act 
is passed to make sure that hereafter the person entitled to the goods 
must get them back at his own expense. 

The warehouseman had his remedy against the bailor, but persons 
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who store household goods, which do not belong to them, are often im- 
pecunious, and warehousemen ought not to be put to a fruitless action 
against them, and so it is provided that no warehouse man shall pay 
costs in an action of replevin for any goods if he obtains from the bailor 
(who may have stolen the goods) a statement iu writing that they are 
his sole and absolute property. It does not seem to have occurred to 
the Legislature that the warehouseman need not have paid costs if he 
had given up the goods on demand, nor that no costs could have been 
recovered unless a demand had been made before action brought. 

There are two hundred and ninety-three chapters of the statutes of the 
last session, 


—__.- o-@—————___— 


MANDAMUS. 
BY G. M. FIELDS, ESQ. 


The writ of mandamus was a species of that ancient and extensive 
class of writs, now obsolete, whose generic name was * mandamus,” and 
by gradual development has become known as “‘ The High Prerogative 
Writ of Mandamus.” 

The term ‘“*mandamus” is to be found in many of the ancient writs, 
which were totally different from the writ of to-day, which is usually 
called “ special mandamus ” by way of distinction. 

The exact date of the institution of the writ of mandamus cannot be 
accurately shown, but it is likely that its origin was due to a clause in 
Magna Charta. There are many instances of its being granted by the 
court of King’s Bench as early as the reigns of Edward I] and Edward 
III, though its systematic use did not begin until about the close of the 
seventeenth century, since which time it has been the ordinary method 
of compelling the performance of public duties where no legal method 
existed. 

The writ seems originally to have been one of that large class of writs 
or mandates by which the sovereign directed the performance of certain 
duties of his people, the word “mandamus” in those letters-missive giv- 
ing rise to the present name of the writ. These letters-missive were not 
judicial writs, but were merely commands issuing from the sovereign 
directly, without the intervention of the courts, and are now entirely 


obsolete. The term “* mandamus ” 


was then applied to the judicial writs 
issued by the court of King’s Bench, which have gradually developed into 
the modern writ of mandamus. 


During the 14th century we find many and distinct evidences of the 
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existence of this writ, at which time it was no more than a letter-missive 
from the sovereign power directed to his subjects commanding them to 
do a particular thing There was no return to the writ and disobedience 
to its commands was punished by attachment. In the latter part of the 
15th century the writ was directed to issue through the King and Coun- 
cil upon a petition to Parliament. It was then known as and called the 
parliamentary writ; but at the same time on account of its frequent use 
for the purpose of restitution to public office it received the appellation of 
“The Writ of Restitution.” It finally obtained the sanction of an origi- 
nal writ both on account of its highly remedial nature and its extensive 
use. It was issued by the court in all cases where there was a legal 
right to justice, butfor which there was no specific remedy at law, and was 
allowed to embrace matters not involving the notion of restitution. Its 
name was again, but for the last time, changed to that of mandamus, 
which was the first word of the mandatory clause. 

Blackstone gives the following definition of mandamus: “A writ of 
mandamus is, in general, a command issuing in the King’s name from the 
court of King’s Bench, and directed to any person, corporation, or infe- 
rior court of judicature within the King’s dominions, requiring them to do 
some particular thing therein specified, which appertains to their office 
and duty, and which the court of King’s Bench has previously deter- 
mined, or at least supposes, to be consonant to right and justice.” ‘It 
is a high prerogative writ, of a most extensive remedial nature; and may 
be issued in some cases when the injured party has another more tedious 
method of redress, and issues in all cases where a party hath the right to 
have anything done, and hath no other specific means of compelling 
its performance.” Lord Mansfield says, ‘‘A mandamus is certainly a 
prerogative writ flowing from the King himself, sitting in his court, su- 
perintending the police and preserving the peace of this country and will 
be granted whenever a man is entitled to an office or a function and 
there is no other adequate legal remedy for it.” 1 Blackstone 352. 

What is meant by the phrase “high prerogative writ?” By this is 
meant the writ itself issuing out of the court in which the sovereign is 
supposed to be present, and at the discretion of the sovereign. And it is 
purely a prerogative writ and to this day some of these prerogative 
features are preserved in England. In further explanation of the phrase 
we might say that it was so called because it issued from the King him- 
self acting through his court, that of King’s Bench, superintending the 
police and preserving the peace of the realm, and was granted when one 
was entitled to an office or function and there was no other remedy. The 
mandamus of this country, however, is different ; it cannot be considered 
in any sense as a prerogative writ. Much confusion has resulted be- 
cause of the failure properly to discriminate between the English and 
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American systems. By the English Constitution the King is the fountain 
and source of justice, and in those cases where the law did not provide 
a remedy by force of proceedings, the prerogative powers of the sovereign 
were invoked in aid of the ordinary judicial powers of the court, and the 
mandamus was issued in the King’s name, and by the court of the King’s 
Bench only. Originally the King sat in his court in person, but now 
he no longer sits in person, though by a fiction of the law he is still presumed 
to be present enabling the court to exercise its prerogative powers in the 
name and by the authority of the sovereign. The very fact that a man- 
damus was formerly allowed in cases affecting the sovereign or the in- 
terests of the public, lent additional weight to the prerogative writ. 

In the United States the prerogative features have never been at- 
tached to the writ. It is true that in our early history, prior 
to the Revolution, these features were attached, but they have since been 
stripped from the writ, and are no part of it; they are the same as 
though they had never been. And it is difficult to perceive how a 
mandamus can be looked upon as a prerogative writ unless the power 
granting it were confined to one particular court of each state, whose 
general functions were the same as the court of King’s Bench, and which 
represented the sovereignty of the country, the same as it is in England 
by the court of King’s Bench. In the United States it is regarded as in the 
nature of an ordinary action between the parties. Chief Justice Taney 
says: ‘It is equally settled that a mandamus in modern practice is 
nothing more than an action-at law between the parties, and is not now 
regarded as a prerogative writ. It undoubtedly came into use by virtue 
of the power of the English crown, and was subject to rules and regula- 
tions which have long since become obsolete. But the right to the writ 
and the power to issue it have ceased to depend upon any prerogative 
power, and it is now regarded as an ordinary process, in cases to which 
it is applicable.” Commonwealth of Ky. v. Dennison, Governor, etc., 
24 How. 66. 

In 33 Conn. 298, the court said: ‘ Doubtless the writ was originally 
a prerogative writ, but it has ceased to depend upon any prerogative 
power, and is now regarded much in the same light as ordinary process.” 
So while there is no doubt but that the writ was originally a prerogative 
one, those features have not attached nor do they belong to the modern 
writ in the United States. 

The modern writ may be defined thus: ‘ A command issuing from a 
common law court of competent jurisdiction, in the name of the State or 
sovereign, directed to some corporation, officer or inferior court requiring 
the performance of a particular duty therein specified, which duty results 
from the official station of the party to whom the writ is directed or from 
the operation of law.” 
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In the first place, let us ascertain what the writ is. The object is to 
prevent disorder from failure of justice, and it should be granted in all 
cases where no specific remedy has been established by the law, and 
where, in justice, there should be one. From this we see that it is only 
issued where there is a clear and specific legal right to be enforced or a 
duty to be performed. It is never granted in doubtful cases, nor merely 
to gratify the spite of an individual. Hale v. Risley, 69 Mich. 596. 

The test to be applied in determining whether or not there can be 
relief by mandamus is whether the party has a clear, legal right, and 
whether he has any other adequate remedy at law, since the aid of the 
writ belongs to those only who have a legal right to enforce and have no 
other appropriate legal remedy. The writ will not be granted where 
there is any other adequate legal remedy. People v. Judge of the 
Jackson Circuit Court, 1 Douglass (Mich.) 302-319; Wiley v. Judge 
of Allegan Circuit, 29 Mich. 487. 

Now, taking up the definition, I shall first lay down a few principles 
of law as applicable to corporations. 


CORPORATIONS. 


Mandamus is the most efficient means by which corporations are made 
to observe the ordinances of their constitutions, and is issued against 
them whenever it is necessary to compel a performance of their duties, 
and the law affords no other adequate or specific remedy. It has been 
urged time and again that the proper remedy was by a quo warranto, 
but this is not true. Judge Cooley says the rule is that where a statute 
imposes a specific duty, either in express terms, or by fair and reason- 
able implication and there is no other specific and adequate remedy, the 
writ of mandamus may be awarded to compel performance of that duty, 
and in such case it is no sufficient objection that the corporation upon which 
the duty is imposed is liable to indictment for neglect to performit This 
is true on general principles, unless a remedy by indictment is equally effec- 
tive, convenient and beneficial. People v. The State Ins. Co., L9 Mich. 396. 

In the case of The People v. Mayor, ete., of New York, 10 Wend. 395, 
it was held that where there was no other remedy at law the writ was 
properly granted even though the party asking aid should have resorted 
to a court of equity, or that his adversary may have been punished crim- 
inally for omitting to do the act to compel the performance of which the 
mandamus is asked for. The writ is used to prevent the failure of justice 
and where there is no other legal remedy. By legal remedy is meant a 
remedy at law, and though a man may seek redress in chancery, it is no 
ground why the writ should not be issued. The principle upon which 
the granting of the writ rests, is that where there is a legal right a party 
is entitled to a legal remedy-and where there is no other remedy than 
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that of the writ of mandamus, it is the proper remedy and may be issued. 

A mandamus will not issue to settle disputes in private corporations 
where the facts are not important on public grounds. Lamphere y, 
United Workmen, 47 Mich. 429. 

In this case the relator applied to the court for a mandamus to compel 
recognition as a member of a subordinate lodge. He had been expelled 
by the respondent because he refused to pay an assessment made under 
the Supreme Lodge, existing under the laws of Kentucky. It was held 
that the respondent was a corporation existing under the laws of Mich- 
igan, and that the relator was not liable for the assessment. That it was 

incompetent for the respondent to subject itself or its members to a for- 
eign authority. That by so doing it was attempting to ignore the very 
law of its being. There was no law existing in the state by which a 
corporation created and existing under the laws of the state, would be 
subject to the jurisdiction and control of a body existing under the laws 
of another state and in no way under the control of the laws of Michigan; 
and for these reasons the writ of mandamus was issued to restore the 
relator to membership. 

It is also held that the writ is a discretionary one and it will not be 
used for the purpose of settling disputes and controversies of private cor- 
porations where the facts are net such as would justify the court’s inter- 
ference, and such as are important upon public grounds. Hargnell v. 
Lafayette Ben. Soc., 47 Mich. 648; State, etc., v. Lusitaman Society, 
15 La. An. 73. 

The only ground on which courts can interfere with organized bodies 
by mandamus in aid of a member, is that, as corporations, they are sub- 
ject to judicial oversight to prevent their depriving members of corporate 
privileges illegally. A person who is wronged, having a legal action, may 
pursue it in the appropriate action for damages against those who have 
wronged him, but mandamus will not lie. Burt v. Grand Lodge of 
Masons, 44 Mich. 208; Ibid., 66 Mich. 85. 

Where mandamus has been sought by a person to compel restoration 
to membership in a religious corporation, the court will act upon its own 
discretion and may deny it where it appears from the pleading that the 
society had no property and that the society would be destroyed if the 
party should be restored to membership, and that he had acted in hos- 
tility to its interests and had given grounds for removal. Meister v. 
Ruskei Chesed Congregation, 37 Mich. 542; Ex parte Paine, 1 Hill. 
665. 

But there must be good cause for removal and the method of removal 
must be regular, or the mandamus will be issued to restore him to mem- 
bership. Commonwealth, ex. rel Fischer v. The German Society, 15 
Pa. St. 251; Society, ete., v. Commonwealth, 52 Pa. St. 125. 
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A corporation may be compelled by mandamus to affix its seal to its 
official action, but the writ will not lie to compel the payment of a judg- 
ment rendered against a corporation, for the reason that the creditor has 
his remedy at law; but in case that remedy prove inadequate the writ 
would issue in the case of a municipal corporation. City of Olney v. 
Harvey & Boyd, 50 Ill. 453; Marathen v. Oregon, 8 Mich. 372. 

A mandamus will issue to compel a corporation to open its books for 
inspection by the inspection officer appointed under the authority of the 
state ; also where the law requires joint stock companies to furnish a list 
of stock-holders with places of residence, and amount of stock of each, 
in order that the taxes may be levied. People v. State Ins. Co., 19 
Mich. 392; 23 Md. 297. 

Where corporate officers are vested with certain discretionary pow- 
ers, the writ will not be issued to control the discharge of their duties, 
the writ being granted only where it is absolutely necessary to compel 
the performance of their duty. In case a majority of the officers are 
willing to proceed and can rightfully perform that duty, there is no just 
reason why the writ of mandamus should be issued and it will, in all 
such cases, be denied by the courts. 

In case a stockholder or member wishes to inspect the books and 
records of the corporation the writ will issue upon the showing of the 
relator that he has a right and that he has been refused upon a demand 
made at the proper time and place, but it must be understood that the 
court will not grant the writ simply to enable the member of the corpora. 
tion to gratify an idle curiosity, but he must show that he has a specific 
interest and that it is in such a condition which renders an examina- 
tion of the books necessary. People v. Walker, 9 Mich. 328; The 
People v. Throop, 12 Wend. 183; People v. Pac. M. S. Co. 50 Barb. 280. 

Mandamus will lie to compel the surrender and delivery of the books 
and records of the corporation to the officers entitled to them, and if, 
in case the term of office has expired either through removal or by 
lapse of time, such officer whose term of office has expired refuses to 
give up the books and records to the officer duly elected and entitled 
to their custody and control, upon application, the writ of mandamus 
will be issued to compel their delivery. American Railway and Frog 
Co. v. Havens, 101 Mass. 398; Proprietors of St. Luke’s Church in 
Chelsea v. Slack, 7 Cush. 226, and cases cited. 

The writ is directed to the former officer or any one aiding him in 
withholding the records from the officer entitled to them, or any one 
having the possession of them. Angell & Ames on Corp. 711; Taylor 
v. Henry, 2 Pick. 397; First Parish Church in Sudbury v. Stearns, 21 
Pick. 151. 

The law regards the possession of the officer as the possession of the 
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corporation, and the objection on the part of the person withholding them 
that he purchased the books with his own money, is not good; neither 
will relief be withheld because the corporation is indebted to him for the 
purchase price, or for arrears of salary. State ex rel. Newark & N. Y. 
R. R. Co. v. Goll, 32 N. J. L. (3 Vroom) 285. 

An officer may be compelled by mandamus to attend a meeting of the 
corporation, and have with him at the meeting the records and books of 
the corporation; but it has been held by the Connecticut courts that a 
mandamus will not lie upon the application of a stockholder, to compel the 
company to keep its books at the principal office or place of business, 
where he fails to show any personal injury to himselfas a result from the 
keeping of the books in another place. 35 Conn. 36. 

The courts will refuse to issue the writ to compel a transfer of shares 
of capital stock, or to compel the company to issue stock, for the rea- 
son that the party aggrieved has an adequate and specific remedy at 
law. The State ex rel Bornfeld v. Raumbaur, 46 Mo. 155; ex parte 
Firemans’ Ins. Co., 6 Hill. 243; State v. Sherwood, 15 Minn. 172; 
Kimball vy. Union Water Co., 44 Cal. 173; Asylum v. Bank, 4 Conn. 172. 

This rule is not strictly followed, however, as where, for the time 
being, the corporate officer whose duty it is to transfer the stock upon 
the books occupies the relation of a public officer. 38 Ga. 259. 

The officer is regarded as a public officer having public duties to per- 
form and, therefore, subject to the control of the courts by mandamus. 


RAILROADS. 


It was formerly held that where a railroad, having been incorporated, 
and exercising the right of eminent domain in taking the property of 
others, and having entered upon and completed part of its line, a 
mandamus would lie at the complaint of a landowner whose lands had been 
taken, to compel the company to complete its road, and use the land for the 
purpose for which it was taken. This upon the ground that the company 
had no right, or were not at liberty to take a man’s property and convert 
it to any purpose they might see fit, but that they were in duty bound to 
make such use of the lands as that for which it was taken. This de- 
cision has since been overruled, and it was held that mandamus would 
not lie in such a case. York and N. Midland Ry: Co. v. The Queen, 
1 El. & Bl. 858-874. 

So far as the United States is concerned, the question is still an open 
one, though if the road be completed the writ will be granted to compel 
the railroad company to carry out the object for which it was created. 
3 Harrington 314; State v. Hartford, etc., R. R. Co., 29 Conn. 538 ; 
Treat v. Middleton, 8 Conn. 243. 

It is the duty of the railroad company to construct and maintain suit- 
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able crossings at those points where their road intersects the highway, 
and to render such crossings safe to the travelling public. In case they 
fail to perform this obligation a mandamus will issue from the courts to 
compel them to perform such duties. The Indianapolis & C. R. R. Co. v. 
The State, 37 Ind. 489. 

The writ of mandamus will lie to compel the officers of a municipal 
corporation to transfer the books and records to their successors, but the 
right must be clearly shown. The People, etc., v. Kilduff, 15 Ill. 492. 

It may be stated as a general rule that in all those cases where the law 
imposes a duty upon any corporation the writ will be granted to compel 
the performance of that duty, in the absence of any other specitic 
remedy. 


GOVERNMENT OFFICERS. 


When the writ will be granted as to officers—When the statute imposes 
a duty upon the governor, a writ of mandamus will not issue to compel 
him to perform that duty, on the ground that it is a ministerial duty, 
instead of an executive duty. The courts fail to make a distinction 
between ministerial and executive duties, and this upon a very broad 
and generous principle. The government has its powers distributed 
between three distinct departments, and each is carefully limited and 
defined by the constitution. These departments are the Executive, 
whose duty it is to see that the laws are carried into effect; the Legis- 
lative, whose duty it is to make the laws, and the Judicial, whose duty 
it is to apply the law in those cases which may be contested. This 
division is necessary to a free government, and the very fact that power 
is given to one department prohibits the exercise of that power by the 
other departments. Neither of the departments can, however, operate 
in all respects independent of the other, as they act as checks, the one 
upon the other. It is by the means of these checks that officers of the 
different departments are kept within their jurisdiction. 

The old maxim of the law is: “ The legislature cannot dictate to the 
_ courts what their judgments shall be, or set them aside, or alter such after 
they have be2n rendered.” If it were not for this, constitutional liberty 
would cease to exist. If the legislative department could dictate to the 
executive, or override its action, the government would become a des- 
potism. As the governor has been given the right to perform his duties 
in the manner which to him seems best, it is not the province of the 
court to override that action. Sutherland v. Governor, 29 Mich, 320 ; 
1 Ark. 570; The State v. The Governor, 25 N. J. L. (1 Dutch.) 331 , 
The People v. Bissell, 19 Ill. 229. 

Political and executive functions are not subject to review in the 
courts when they are not ministerial, and when they would require the 
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court to act outside of its judicial capacity. When the duties of the offi- 
cer are mandatory, and not discretionary, the courts have the power to 
inquire into the duties and conduct of such officers and compel them to 
act, providing there is no higher right, which will excuse the non-per- 
formance. Ayres y. State Auditors, 42 Mich. 422; Ambler vy. Auditor- 
General, 38 Mich. 746. 

The head of a bureau of the government will not be compelled by 
mandamus to follow precedents when to his mind they were not binding, 
unless they were so harmonious with the language of the law as to create 
a repugnance to it. Employers’ Assurance Co. v. Com. of Ins., 64 Mich. 
614. 

Where the State treasurer, under the misapprehension of his duty, 
refuses to conform to certain requirements exacted from him, a man- 
damus will issue without costs to compel him to perform that duty. 
Bay City v. State Treasurer, 23 Mich. 499; La Grange v. State Treas- 
urer, 24 Mich. 468. 

But the courts will refuse to interfere where there is any substantial 
defect in the proof of the party applying for the writ, especially where it 
is apparent that the interests of third persons are not before the courts ; 
neither will the writ issue to compel the performance of an unlawful act, 
or to aid in carrying out an unlawful proceeding. Where there has been 
no demand made upon the proper officer and a refusal, the writ will not 
be granted to compel the performance of an official duty ; and in some 
cases it is insisted upon that there must be proof that there was a demand 
made, and that it was refused. County of Remsen v. Brisbin, 17 Minn. 
429; 8 R. I. 192. 

Persons elected to office, but having never qualified, nor exercised the 
functions of that office, cannot be considered as officers in any respect, 
and are not sub_ect to control by mandamus. It is necessary that there 
should be some officer in being, having the power to act, and whose duty 
it is to perform that act, or the writ cannot be issued. Noonan vy. Orto, 
21 Wis. 282. 

A mandamus will not lie to compel an officer to perform a duty which 
is not due nor incumbent upon him, for the reason that he is not yet un- 
der obligation to perform that duty. State ex rel. etc. v. Burbank, 22 La, 
Ann. 298; state ex rel. ete. v. Dubuelet, ete., 24 La, Ann. 16. 

Under the laws of Michigan it is held that mandamus will not lie to 
compel the Attorney General to issue the writ of quo warranto against a 
corporation. The filing of the writ of quo warranto is in the discretion 
of the Attorney, unless he has reason to believe that the case can be 
clearly made out. Yates v. Attorney General, 41 Mich. 728. 

It was a question as to whether the Supreme court would require the 
Attorney General to file an information in the nature of a quo warranto 
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when against his own judgment. Perry Coon v. Attorney General, 42 
Mich. 65. 

The land commissioner has no power to retain lands which are subject 
to entry trom the market in order to accommodate other parties who had 
made previous application, but were not ready to pay the money, and 
the writ of mandamus will be issued to compel the commissioner to issue 
certificates of purchase to those who made application, and are ready to 
pay. People v. Pritchard, 17 Mich. 338, 341. 

Patents cannot be refused on the ground that the lands are mineral 
lands, in cases where the land was appropriated by statute for other cer- 
tain purposes. Houghton Co. v. Com. of State Land office, 23 Mich. 270. 

In case the county treasurer withholds money from the proper local 
officers, he may be compelled by the writ of mandamus to perform his 
duty. <A treasurer refused to pay over money received under protest of 
the parties paying under the liquor law, the ground of the protest being 
the unconstitutionality of the amendment to the Constitution. But the 
Supreme court issued a writ of mandamus compelling him to pay over 
the money to the proper officer, as it had been decided previously that 
the amendment had been lawfully submitted and adopted, and had_ be- 
come a part of the Constitution. East Saginaw v. County Treasurer, 44 
Mich. 273. 

The decision in regard to the amendment is found in the same report. 
Westinghausen v. The People, 44 Mich. 265. 


As TO INFERIOR Courts. 

Formerly the inferior courts of England were set in motion by the 
writ of procendendo ad judicium, which was an original writ issued out of 
the Court of Chancery directed to the judges of an inferior court, command- 
ing them to proceed to judgment, though not pointing out any particular 
judgment; if the writ was disobeyed, the judges of the inferior court, to 
which the writ was issued, were punished for contempt of court. This 
writ was used to quicken the action of the court, and prevent delay of 
justice, but it has given away, to a great extent, to the writ of mandamus. 
At the present time this is considered the proper remedy, if not the only 
one, by which the performance of an official duty of an inferior magis- 
trate and officers of the law can be compelled by the sovereign power. 
In England this writ is issued out of the court of King’s Bench to ail the 
inferior courts commanding them to render justice in accordance to the 
power which has been conferred upon them. It has no authority to issue 
the writ to confer new powers upon the court ; therefore, it cannot issue 
the writ to compel the officers to do a duty which they have not the 
power to do. 3 Blk. Com. 109-111; Waldron v. Lee, 5 Pick. 323, 15 
Ala. 740. | 
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But while the Supreme court may issue a command to the inferior 
courts, it will not point out the manner in which they shall act, nor will 
it inform the court what judgment to render, for that judgment may be 
set aside for some error. Wight v. Warner, 1 Mich. 389. 

This question has also been discussed and determined by the Supreme 
court of the United States. It was held to be the rule that the superior 
court might compel the inferior court to proceed to judgment, yet they 
had no power to direct the kind of judgment to be rendered. The su- 
perior court, in fact, had no authority to dictate the judgment. U.S. v. 
Lawrence, 3 Dall. 42; ex parte Hoyt, 13 Pet. 290. 

It is a well established rule that the writ will issue to compel an in- 
ferior court to proceed with a trial where it has been delayed without 


any reason or just excuse or where a refusal would amount to a denial of 


justice. The object of the writ, in these cases, being merely to set the 
court in motion, its purpose is accomplished only when the court re- 
sponds by acting in accordance with its commands. Jn re James Turner 
5 Oh. St., 542; Rhodes v. Craig 21 Cal. 419. 

It is necessary, however, that great care should be taken so as not to 

interfere with the full and legitimate exercise of judgment in the court 
to which it is directed. Its office is not to correct errors, or compel them 
to act in a particular manner, but simply to set the court in motion. Jn 
James Turner 5 Oh. St. 542. 
As the issuing of the writ in these cases is the exercise of original 
jurisdiction, hence a court being vested with appellate jurisdiction only 
cannot issue the writ to compel a court to proceed in a cause before it. 
But where a party appeals to an appellate court, it has the power to issue 
the writ of inandamus to compel the inferior court to sign and seal a bill 
of exceptions. The State, etc., v. Biddle, 36 Ind., 138. 

This rule applies to courts of records only, hence it will not lie to com- 
pel a justice of the peace to sign and seal a bill of exceptions when there 
is no law requiring him to do so. Ohio, ete., v. Wood, etc., 22 Ohio 
St. 537. 

The Supreme court of the United States will, on application, grant 


» 


re 


the writ to compel the Court of Claims to determine a motion for a new 
trial. Hx parte U.S. 16 Wall. 699. 

It sometimes happens that the parties refuse to comply with the de- 
cisions of the federal courts, and in such a case, the state courts, as a 
general rule, issue the writ of mandamus to compel them to obey the de- 
cree of the federal court. Brown v. Crego, Treasurer, etc., 32 Ia., 498, 
and numerous cases cited. 


THE PLEADINGS. 


Having thus disposed of the definition of the modern writ of man- 
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damus, it is thought best to direct our attention, in the next place, to the 
pleadings applicable to this extraordinary remedy. In case there are no 
statutory provisions to the contrary, the rules of common law prevail. 
Before the statute of Queen Anne was passed, the most strict exactness 
was required, so much so that they were arbitrary and unsatisfactory. 

Any person who seeks the aid of mandamus must set up in his pe- 
tition all of the facts specifically which would entitle him to the relief 
sought, provided, of course, that they are true, and these facts must be 
stated in such a clear and distinct manner that the respondent may admit 
or deny them so that an issue may be formed upon the facts alleged. It 
is also incumbent upon him to show that he has no other adequate legal 
remedy. State ex rel., ete., v. Everett, 52 Mo. 89. 

The alternative writ being in the nature of a declaration, it is open to 
all modes of pleading which are applicable to a declaration. The People, 
ete., v. Miner, 46 Ill. 333; State, ete., v. Eaton, 11 Wis. 29. 

In case the respondent should plead to the merits of the case where he 
might have relied upon facts in abatement of the suit, he cannot plead 
in abatement, as he is regarded as having waived that right by relying 
upon the merits. Silver v. The People, etc., 45 Ill. 224. 

The return of an alternative writ is the legal statement by which the 
respondent answers the writ, showing either a compliance with the writ, 
or an excuse for not complying to the relief sought. 

At the common law no pleadings were had beyond the return. It 
sometimes happened that the return was false, and the only remedy at 
the hands of the relator was an action on the case for false return. This 
subjected the party to a great inconvenience, and in order to obviate 
this, the statute of Queen Anne was passed, by which the pleadings were 
materially changed. In the states this subject is governed entirely by 
statute, and it may be said, generally, that the pleadings which apply to 
declaration, will apply also to a mandamus.. 

While the pleadings at common law were very arbitrary and unsatis- 
factory, they have been modified by statute to such an extent that they 
are subject to the same rules and principles as those which govern the 
proceedings in ordinary personal actions, in so far as is necessary to 
bring the parties to an issue. 

Dowaaiac, Micu., April 15, 1893. 
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CHARGE TO GRAND JURY. 


(Hudson County Oyer and Terminer, April 4, 1893.) 


Bookmaking—Seiling of Pools, etc.— Betting of Money on Horse Races— 
Public Nuisances—Disorderly Houses—Policy Playing—Sale of 
Liquor on Sunday—Green Goods Men—Race Track Legislation of 
1893 Unconstitutional— Duties and Responsibilities of Grand Jurors. 


Lippincott, J.: (Gentlemen of the Grand Jury—The general duty is 
enjoined upon the court to give you in charge such matters of criminal 
import as are proper in law for you to consider, and to make plain refer- 
ences to such local objects, events and concerns as fall within the juris- 
diction of the court, and as seem entitled to notice. In this office which 
we are to perform it is our duty to discountenance and denounce all forms 
of vice and crime, to the end that the laws be impartially administered, 
good government subserved, and the welfare of the public promoted. 

So long as violators of the criminal laws exist there can be no public 
body or tribunal whose action is so important and far-reaching for good 
or evil as yours. Upon your action depends the maintenance of good 
government and the welfare of the public; without your action in the 
rigid enforcement of the criminal laws both public and private interests 
are at the risk of being sacrificed or destroyed, property and life become 


insecure, the public peace violated, the reputation of the city jeopardized 
and the criminal offender of whatever degree remains unapprehended 


and unpunished, and society unprotected from his ravages. 
SALE OF Liquor ON SunpDay. 


It is necessary for the court, in the performance of its duty, to call 
your attention to the open and notorious violation of the laws of this 
State against the habitual sale of liquor on Sunday. The attention of 
the court has been especially drawn to this matter, but if this had not 
been so, still it would have been incumbent upon the court to have 
directly and specifically instructed you in relation thereto. 

There is no need of any elaboration upon this subject ; it is your duty, 
if proof be presented to you of the violations of this law by the habitual! 
sale of liquor on Sunday, to present an indictment against the person, 
persons, corporation or corporations responsible for such sale. And to 
this general rule of conduct which the court now gives you, you ought 
to make no exceptions whatever. 

There is a recent enactment on this subject, but it does not take effect 
or come into force nntil the fourth day of July next, and therefore at this 
time need not be regarded by the grand inquest. Even under that stat- 
ute the habitual sale of liquor on Sunday is a misdemeanor, interdicted 
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by just as rigid restrictions as under the present law, and indictable as a 
misdemeanor and punishable with precisely the same severity. <A 
closer examination of this recent statute under the proper rules of inter- 
pretation may develope that it is intended by the Legislature to apply 
still more rigid limitations to and restrictions of the sale of liquor on Sun- 
day than is provided by the laws which are now and have been hereto- 
fore in force. It may be, under the proper interpretation of this recent 
statute, that a single sale of liquor upon Sunday is a misdemeanor vun- 
ishable by fine and imprisonment, but there is now no necessity of any 
instructions to you in relation to this statute. If you are still in session 
after it takes effect, if necessary and desirable, the court will call your 
attention again to this matter. 


Pouicy PLAYING. 


Our cities in this county are demoralized and disgraced by lotteries, 
a species of gambling termed * policy playing.” It is extensively prac- 
ticed and carried on and flourishes more or less openly, and the places 
where it is carried on are well known to the police authorities. Many 
arrests have been made from time to time, and complaints nave been 
presented and proof adduced before former grand juries, without any 
beneficial results. This species of gambling is contrary to law; it 
reduces men, women and children to beggary, and it is to be denounced 
with all the vigor of a rigid enforcement of the statutory provisions 
against it. Need [ say to you that this is one of the unlawful practices of 
a cheap form which is crowding our streets and homes with young 
gamblers, prostituting boys and young men to a dishonest life, and 
rendering them unfit for any honest occupation of life! Neel I ask 
you, as men having the honor of our community in charge, and for the 
well-being of those who are young and more or less helpless and depend- 
ent, to stamp out these illegal, iniquitous practices, and with vigor and 
alacrity bring to the bar of justice and punishment those who so dis- 
gracefully contemn our laws and retard the growth of honest manhood ! 


PooL-SeELLING, Book-Makina, Etc. 

In one or more places in this county pool-selling or book-making, or 
both, on horse races, is habitually permitted and tolerate], if not encour- 
aged and sanctioned. It is a misdemeanor, a crime, and the house, shop, 
saloon, building or other place where such pool-selling or book-making is 
so carried on is a disorderly house, punishable on conviction by a fine 
of $500 or imprisonment not exceeding two years, or both. 

I will only point to one locality as an illustration. This is the town of 
Harrison, in this county. There this offense openly and notoriously 
flourishes, much to the demoralization of that locality, of this county, of 
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the city of Newark and the county of Essex. The offenders are well 
known to the officers of the law. Arrests have often been heretofore 
made, and the evidence, it is said, has been laid before former grand 
juries, but no indictments have resulted, and this illegal business has 
continued. 

Arrests have again recently taken place, and if the officers of the law 
perform their duty, the evidence will be produced before you; and, 
even if such evidence be not produced before you, it will be your duty 
to make such investigation as will result in your obtaining such sufficient 
evidence as will enable you and make it necessary for you to present in- 
dictments against the offenders. You cannot be said to have performed 
your duty until you present such indictments as will permit the court 
and traverse jury to vindicate the law and punish its violators. 

The very worst form of demoralization is comprised in this species of 
gambling, and there is not a citizen, official or otherwise, who is not im- 
pressed with the truth of this statement. 

This state of affairs in this locality, if you fully and faithfully perform 
your duty, cannot continue. This is a matter which the court feels very 
earnest about, and if the people of this county be not speedily re- 
lieved of this incubus of crime, in this locality, the court, however dis- 
agreeable it may be to do it, will be compelled to recall your attention to 
the matter. 

GREEN Goops MEN. 

There are other offences to which it is proper to invite your attention. 
The public press of this county has from time to time fairly teemed with 
details of the operations and practices of what are familiarly known as 
‘“oreen goods men.” Very often whilst the Grand Jury is in session 
their criminal practices for a time cease. As soon as the Grand Jury 
adjourns they at once again commence operations, and sometimes they 
do not even cease when the Grand Jury is in session. It does appear 
to the court that these villains have but little fear of the officers of the 
law or grand juries. 

Arrests are made sporadically, but the offenders do not seem to be 
held, and indictments are but rarely presented. The offenders tempt the 
foolish and vicious by foolish or genuine offers of the sale and sales of 
counterfeit money. The city of Hoboken has been the theatre of many 
of their operations, and Jersey City has not been exempt from their 
practices. 

There is a statute in this State covering this class of offense. I have 
examined it and I think it fairly and fully covers the offense, and if it be 
enforced it will rid this county of this disgraceful lot of scamps. 


POOL-SELLING—BOOK-MAKING, ETC., AT Race TRACKS, 


There is another matter upon which it is desirable that the court 
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should say something to the grand jury, and that is the subject of pool- 
selling, book-making, or other forms of gambling upon race-tracks in 
this state, upon the results of races occurring there or elsewhere. 

The law, as it has heretofore been understood, and as it has been in 
some instances enforced, is that all places, whether in a building or up- 
on or in an enclosed field, either upon or in a race course or track, or 
elsewhere, wherein and whereat pool-selling or book-making upon horse- 
racing or upon any other event, is habitually carried on, are common 
nuisances or disorderly houses, and the persons who keep or maintain 
such places, or who aid, abet or participate in their maintenance, whether 
as owners, lessees or members of a co-partnership association or corpora- 
tion, are indictable as keepers of a disorderly house. 

If the place be maintained by an incorporated body it may be indicted 
by its corporate name, or individually by individual names. This expo- 
sition of the law is taken from the decisions, and it is entirely appropriate 
to use it on the present occasion, and I do it as a_ plain, direct and in- 
clusive exposition of the law as it has been heretofore understood. For 
the purposes of this occasion I charge you that it is the law still in force 
to-day, and the law which the court must instruct you should be your 
rule of conduct. 

In doing this I am not at all unmindful of the recent statutes in rela- 
tion to the licensing and maintainance of race-tracks in this state and the 
seeming permission by the statute to the exercise under very light and 
insufficient penalties of unlimited gambling in all its devious forms 
thereon. 


Race TRACK LEGISLATION OF 1893 UNCONSTITUTIONAL. 


I am not unmindful that it may happen that the interpretation which 
may be finally placed upon these enactments may possibly be different 
from the construction which the court now here gives to them; but, con- 
sidering as the law does all forms of habitual gambling to be out of har- 
mony with the moral sentiment of the people, as demoralizing, barbar- 
ous and contrary to any decent form of civilization and enlightenment, 
and absolutely discordant with sound and public policy and judicially 
contrary to the clause of the Constitution which provides: ‘ No lottery 
shall be authorized by the law of this state, and no ticket in any lottery 
not authorized by law of this state shall be bought or sold within this 
state,” I must without much discussion instruct you that the scheme of 
legislation recently enacted, by which it is proposed to establish and 
maintain a saturnalia of gambling for individual or corporate gain within 
the state is void, and the law as it stood before the enactment of this 
scheme still remains in unabated force and vigor. 

The court is justified in saying that it is no novel thing to instruct a 
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grand jury contrary to the apparent effect of a statute, yet such instruc- 
tion is not without distinguished precedent in the State; and if this 
instruction could not be given by the court and obeyed by the grand 
inquest, it might be very difficult ever to test the validity and constitu- 
tionality of am enactment like this, behind whose literal terms the most 
vicious scheme of lottery and gambling would seek and find absolute pro- 
tection. It has been well said by eminent authority in this State that 
such enactments are matters to be dealt with in a spirit of restriction 
and suppression, and not in a spirit of encouragement and protection. 

It does not appear to me, in the face of notoriously existing facts, that 
it will be at all difficult for this grand jury to procure the evidence upon 
which indictments in this matter may be presented, and thus the validity 
of a scheme of legislation which is so vicious in its character and which 
so deeply at the present time agitates public sentimient, and which so 
affects the well being of the people of the State, be fully considered by 
courts of competent jurisdi*tion, and its validity or invalidity determined 
and established. 

The court expresses its confidence that the grand jury will not shirk 
from the performance of its duty in this matter. 
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HUGH GARLAND v. ANN SMILEY, ET. AL. 


(In Chancery of New Jersey. February Term, 1893.) 


Devise— Legacy Charged on Land— Vesting Land having been devised subject to @ 
— Bequests to a Class— Payment of Legacy into 
Court. 
living is not a bequest to a class in which 
the survivors take the whole, but is a be- 
quest to each of the persons referred to. 


Legacies not charged on real estate vest 


legacy charged on land payable when the 
legatee reached the age of twenty-one, and 
the legatee having died an infant, it was 
held that the legacy lapsed. 

The amount of other legacies which did 
not lapse, having been paid into court 


A bequest referring to three sons now 





before the time appointed for payment, but 
it is otherwise with legacies charged on land, 
unless an intention appears to the contrary. 


under the act of 1875 (Rev. 1248), it was 
held that a trustee need not be appointed 
but that the fund might remain in court. 





The complainant being the owner of an undivided half interest in a 
parcel of land, and the devisee of the other half under the will of Hugh 
Garland, subject to certain charges, filed his bill against all the parties 
in interest, to have their rights determined. The devise was made sub- 
ject to condition that the devisee should pay to the complainant’s daugh- 
ter, Ann Smiley, the sum of one hundred and fifty dollars, in case she 
shall be in good health and mind, and should pay the same within two 
years after his decease, the bequest to be a charge on, and a lien against 
the estate until paid, and in case the daughter should not, within three 
years after his decease, be in good health and mind, and should not be 
paid the sum of one hundred and fifty dollars, the legacy was to he for 
the use, and in trust for the chidren of the daughter, that is one-third 
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tor each of them, to be paid to them as they respectively arrive at the 
age of twenty-one years, “this reference being to her three sons now 
living.” The daughter was insane for more than three years after the 
death of the testator, and the alternative condition took effect. Two of 
the children, James and Harry, were living at the time of filing the bill, 
and the third, George W. Smiley, had lived more than three years after 
the death of the testator, and had died an infant, leaving heirs at law 
and next of kin, his father and mother and his brothers and sisters. 

Mr. James R. Bowers tor complainant. 

Mr. John A. Dennin for defendants. 

GREEN, V. C., after stating the facts at some length, said : 

Ann Smiley, not having recovered her reason within three years after 
the death of the testator, the alternative condition of the will as to the 
$150 came into operation, namely: ‘‘ For the use of and in trust for the 
children of my said daughter, Ann Smiley—that is, one-third part for 
each of said children, to be paid to said children as they respectively 
arrive at the age of twenty-one years; this reference being to her three 
sons now living.” The last clause limits the bequest to the three sons 
living at the date of the will, and the designation of one-third part for 
each takes it out of so much of the rule which applies to bequests to a 
class by which survivors could take the whole. It is practically a bequest 
of fifty dollars each to the three grandsons, James, Harry and George 
W. With reference to the two first, their legacies are a charge on the 
real estate devised, payable at the time prescribed therefor, and do not 
bear interest except from the time of payment. The more serious ques- 
tion arises as to the bequest of the one-third of the $150 to George W. 
Smiley, who died during infancy. The bequest of the $150 to his 
daughter Ann is expressly declared by the testator to be a charge on and 
lien against his real estate until paid. This charge on the real estate is 
not relieved by the alternative condition of the bequest. All of the tes- 
tator’s real estate was devised to the complainant and charged with the 
payment of this amount. 

If the fifty dollars bequeathed to George W. had not been charged on 
the real estate, he having survived longer than three years after the 
death of the testator, the legacy would hav2 vested in him, notwithstand- 
ing his death before twenty-one, and have passed to his legal representa- 
tives. This rule was adopted by courts of equity in compliance with 
the practice of the Ecclesiastical Court, which in those matters had con- 
current jurisdiction. 1 Roper on Legacies, 2 Am. Ed., p. 650. When, 
however, the legacy was charged on real estate, such disposition not 
being within the ecclesiastical jurisdiction, courts of equity followed the 
common law and the rule thus stated in Hawkins on Wills, p. 234: 
“Legacies charged on land do not vest before the time appointed for 
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payment, unless an intention appear to the contrary. Thus, a legacy to 
A, payable at twenty-one, charged upon land, fails by the death of A 
under twenty-one.” See, also, 1 Roper on Legacies, 2 Am. Ed., p. 650 
et seq.; 2 Jarman on Wills, 5 Am. Ed., p. 834; 2 Williams on Ex’rs, 
6 Am. Ed., p. 1252; 2 Redfield on Wills, p. 504; Beach on Wills, Sec. 
179, 13 Am. & Eng. Ency. of Law, 42. 

Chancellor Walworth in Birdsall v. Hewlett, 1 Page Ch. 32 (19 Am. 
Dec. 392) says, “ It is undoubtedly a general rule, that legacies charged 
upon the real estate, and payable at a future day, are not vested, and 
become lapsed if the legatee dies before the time of payment arrives. 
This rule was at first adopted without any exceptions, and in direct opposi- 
tion to that which existed in relation to the legatees payable out of the 
personal estate. This was done for the benefit of the heir at law, who 
was a particular favorite of the English courts. I am not aware that it 
has ever been extended to a case where the estate was given to a 
stranger, upon the express condition that he pay the legacy charged 
thereon. The rule has long since been narrowed down, even as between 
the legatees and the heirs at law.” Lord Hardwicke, however, in Prowse 
v. Abingdon, 1 Atk. 482 at 486 says: ‘‘I have often heard it said that 
the reason why legacies, charged on land, payable at a future day, shall 
not be raised if the legatee die before the day of payment, though it is 
otherwise in the case of a charge on the personal estate, is this, that the 
heir is a favorite of a court of equity, and ought to have the 
preference of the representative of a legatee; and likewise, that the 
court will go as far as they can in keeping the real estate entire, and as 
free from encumbrance as possible. But I think the court has never 
gone upon such reason, but the true reason I take to be this, that the 
courts will govern themselves, so far as is consistent with equity, by the 
rules of the common law. In the case of personal estate, the rule is the 
same here as in the civil law, that there may be an uniformity of judg- 
ment in the different courts; but in the case of lands, the rule of the 
common law has always been adhered to.” ‘The rule has been recog- 
nized in the cases of Marsh v. Wheeler, 2 Edw. Ch. 163; Harris v. Fly, 
7 Paige 421; Sweet v. Chase, 2 N. Y. 73; Stone v. Massey, 2 Yates 
363-1 (Am. Dee. 345;) and Spence v. Robbins, 6 Gill & J. 507 (26 Am. 
Dec. 587;) as well as Birdsall v. Hewlett, supra, although all these cases 
were brought within the exception to the rule which is thus stated in 
Hawkins on Wills, page 235: “‘If the payment of the legacy is post- 
poned for the convenience of the estate, and not for reasons personal to 
the legatee, the rule in general will not apply.” 

This distinction is thus explained in 2 Williams on Ex’rs, p. 1253: 
““When a legacy is bequeathed to a child on his attaining twenty-one or 
marrying, or on any other event personal to him, the legacy is evidently 
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postponed to the time specified, from its being considered that the 
legatee will then want the benefit of the legacy. But when the estate is 
devised to a person for life, and after his decease is charged with the 
legacy, the legacy is evidently postponed until the decease of the 
devisee for life, from its being incompatible with his life estate that it 
should be raised in his lifetime. The payment of the legacy is, therefore, 
considered to be postponed, in the first case in regard to circumstances 
personal to the legatee; and in the second from regard to the circum- 
stances of the estate; and it has been inferred, that in cases of the first 
description the testator does not intend the legatee shall receive the 
legacy, unless the circumstance happens on which the testator made it 
payable; and that in cases of the second description the testator intends 
the legatee shall receive it at all events. In the former cases, therefore, 
it has been held that if the legatee dies while the time of payment is in 
suspense, the !~zacy sinks into the land for the benefit of the inherit- 
ence; and i: the latter cases it has been held that if the legatee dies 
during the continuance of the preceding estate or interest, his personal 
representatives will be entitled, on its determination, to have the legacy 
aised for their benefit.” 

Numerous cases arising under this exception will be found in the 
notes to the authorities cited, and many of the cases collected in the de- 
cision of Lindley, L. J., in Hentey v. Wrey, 21 Ch. D. 332 at page 355 
et seq. 

This legacy clearly does not fall within the exception to the rule, and 
I am therefore of opinion that being charged upon the land, and not pay- 
able until George W. arrived at the age of twenty-one, it never vested 
in him by reason of his death before he attained that age, and that the 
same has lapsed. 

The situation of this estate, and the proceedings already taken in the 
cause, bring it fairly within the act of 1875, Rev. 1248, providing for 
the payment into court of the amount of legacies charged by any last 
will and testament upon land and real estate, where the vesting of the 
legacy may be contingent, and its investment until the same may become 
payable under the terms of the will. I see no reason, therefore, for the 
appointment of a trustee, but think under this act the fund may remain 
in court until the time at which, by the provisions of the will, the same 
may become payable. 
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OUR PORTRAITS. late Chancellor Williamson, although in 


his lifetime he modestly declined to let us 
BENJAMIN WILLIAMSON. ’ 
have his photograph for that purpose. 
We may be permitted now to present to | There was no need of it while he was living, 
the members of the bar a likeness of the | for until the end of his life his face was 
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seen at every term of the higher courts and 
at many of the circuits. 

His indomitable will overcame the in- 
firmities of great age; his mind remained 
clear and strong, and until he was stricken 
down a few weeks before his death he would 
permit no one to relieve him of his duties 
to his clients, but continued to use before 
the courts his rare powers of persuasion and 
argument. 

It is more than forty years since he was 
appointed chancellor, and, when his term 
expired in 1859, and Governor Newell ap- 
pointed another in his place, the Senate re- 
fused to confirm the appointment. Nomi- 
nation after nomination was made, and the 
State was without a chancellor for nearly a 
year, when Henry W. Green was appointed 
and confirmed in March, 1860. 

A sketch of Chancellor Williamson’s life 
appeared in the JOURNAL in December last, 
and we cannot now do better than repeat 
the response made by Vice-Chancellor Van 
Fleet to the address of the attorney-general, 
at the ovening of the May term, announcing 
his death to the Court of Chancery. The 
vice-chancellor then said : 

“I knew Benjamin Williamson when he 
was chancellor. I have the honor of hav- 
ing been appointed master and examiner by 
him. Some years after his return to the 
bar I was occasionally associated with him 
professionally, and thus had an opportunity 
to see and to know him both as a man and a 
lawyer. He was a good man and a great 
lawyer. Asa cross-examiner his skill was 
as near perfect as that of any lawyer | ever 
knew. He had a broad mind. He pos- 
sessed in a remarkable degree the mental 
quality we call common sense. His power 
of analysis was great. With apparent ease 
and celerity he could go to the bottom of 
almost any legal problem. As an advocate 
he made use of principles, rather than pre- 


cedents. He sought to convince by the ap- 





plication of established principles, rather | 


than by the citation of precedents. 


Though | 


shrewd and ingenious, all his methods were | 


fair and open. I do not believe that he 
ever did a mean thing. 
“Asa man, I believe it can be truthfully 


said of him, that his heart was without mal- 


| 
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ice and his life without a stain. He was 
pure in thought and in speech, just to all 
men, kind to everybody, charitable in all 
things, honest and truthful in word and 
deed—a patriot and a Christian. He be- 
longed to the very type of our race. His 
life is worthy of imitation ; his memory de- 
serves to be deeply revered.” 





A DINNER IN HONOR OF CHAN- 
CELLOR RUNYON. 


A “Dinner in honor of the Honorable 
Theodore Runyon, United States Minister 
to the Court of Berlin,” was given at the 
Hotel Waldorf, in New York, on Tues- 
day evening, April 25th. It was given by 
his friends and neighbors in New Jersey, as 
a token of their affection and respect. Two 
hundred and forty men took part in it. 
Men of business, physicians, clergymen, 
lawyers and judges; men from all parts of 
the State, came together to meet their old 
friend, and to express their congratulations 
and good wishes to the new Minister to 
Germany. 
twenty-five separate tables in the beautiful 
café, or German room of the hotel, and 
the company was arranged 
groups of friends, 
beautiful and the dinner was excellent. Mr. 
Franklin Murphy presided, and General 
Runyon sat upon his right hand; on his left 
hand was the Governor of New Jersey, and 
at the same table were the other gentlemen 
who were to respond to the toasts of the 
evening. Ata long table opposite to these 
of the committee. At 
of the small tables between were Chancellor 
McGill, ex-Vice-Chancellor Do ld, 
Chancellor Green, Vice-Chancellor Pitney, 
Judge Dixon, Judge Magie and Judge Ab- 
bett. 
cott, Judge Kirkpatrick, Judge Garretson, 
Judge Hudspeth and Judge Henry. At 
every table were members of the bar, not 
only from Essex, Hudson and Union, but 
even from Mercer, Monmouth, Sussex and 
other counties. 


The dinner was served upon 


in congenial 


The decorations were 


sat members one 


Vice- 


At other tables were Judge Lippin- 


It seemed as if the whole 
of the bar had come together with one ac- 
cord to do honor to the ex-Chancellor. 
After a very jolly dinner, Mr. Murphy, 
in a happy speech, presented the guest of 
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the evening, who was received with hearty 
cheers. The toast to Theodore Runyon was 
this: 

“ Worthy successor to Henry Wheaton, of 
whom it was said, ‘In his service at the 
Court of Berlin he combined the advantages 
of the discipline of the barrister, the culture 
of the scholar, the experience of the diplo- 
matist, and the habits of a man of society.’ ” 

Mr. Runyon responded by expressing very 
warmly his gratification at receiving such 
hospitality trom his friends and neighbors, 
and said he would leave them with regret, 
and would bear with him to his new field of 
duty the pleasurable recollection of his as- 
sociation with them and their unfailing 
friendship. He said his new field of duty, 
though distant, was not wholly strange, for 
it is among people with whose history and 
characteristics we are familiar, a people 
great in the arts of war and the pursuits of 
peace, and in literature and science ; a peo- 
ple distinguished for patriotism and the best 
qualities of mankind; a people whose manly 
virtues have done so much to support our 
institutions and to promote our national 
prosperity. He referred to his predecessor, 
William Walter Phelps, whose merits he 
said were such that the Governor had said 
to him away off in Berlin, “ Friend, come 
up higher,’ and with the approval of a 
Democratic Senate, appointed him, without 
regard to politics, to a seat upon the bench 
of our highest judicial tribunal. In con- 
clusion he said: “I repeat that I will leave 
you with regret, and I depart in the hope 
and expectation of a return at the close of 
my service to the familiar scenes and 
familiar faces—to my old association with 
you. My salutation, therefore, as I go, will 
be full of this hope and expectation, which 
I may express in the German phrase, 
Aufwiedersehen. 

A despatch was read from William Walter 
Phelps, also letters of regret from Mr.Thomas 
F. Bayard, the American Ambassador to 
England, and from Senator McPherson, 
Senator Smith, and Mr. Carl Schurz. Gove- 
nor Werts answered to the toast of the 
State. The Rev. Henry Baker responded 
for ‘the Church. Henry Villard, of New 
York, spoke on behalf of the German Amer- 
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icans, and expressed their good wishes to the 
new minister. General Grubb spoke of Gen- 
eral Runyon’s distinguished services at the 
outbreak of the civil war. Monsignor Doane, 
responding to the toast, de Amicitia, spoke 
of his life-long friendship for General Run- 
yon, and referred to the group of four warm 
friends who were persone grate, nay _person- 
we gratissime to one another: General Run- 
yon, Archbishop Buailey, Dr. William 
O’Gorman and himself. Judge Garrison 
spoke for the Bench, and insisted that its 
province was to declare the law as it was, 
and that the people must not depend upon 
it to avoid the effect of careless legislation. 

Mr. Cortlandt Parker spoke for the Bar, 
its achievements and its duties, and referred 
especially to the names and characteristics 
of the members of the Bar upon which Mr. 
Runyon entered when he began the prac- 
tice of the law. He paid a high tribute to 
the character and attainments of the new 
Minister to Germany. 

The speeches were good, and every ex- 
pression of good will towards the yuest of 
the evening was received with hearty ap- 
plause. 

The committee in charge of the dinner 
were Franklin Murphy, Robert F. Ballan- 
tine, William Clark, John F. Dryden, 
Frederick Frelinghuysen, Anthony Q. 
Keasbey, Andrew Kirkpatrick, Thomas N. 
McCarter, Cortlandt Parker, Joseph W. 
Plume, Eugene Vanderpool, Abraham V. 
Van Fleet and Edward H. Wright. 

Mr. Thomas N. McCarter responded gal- 
lantly to the toast to Women, and Vice Chan- 
cellor Van Fleet being called upon, said 
the one sentiment to which he wished to 
address himself was the sentiment of ap- 
preciation for our distiguished guest. Gen- 
ral Plume added a few words upon the ser- 
vices of General Runyon as a military man, 
not only in the war, but also in the organ- 
ization and maintenance of the National 
Guard, 





BOOK NOTES. 


A TREATISE ON THE LAW OF STREET 
RaAILWAYs, embracing Surface, Sub-sur- 
face and Elevated Roads, whether opera- 
ted by animal power, electricity, cable or 
steam motor, by Henry J. Booth, of the Col- 
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umbus Bar, Philadelphia. T. & J. W. 


Johnson & Co. 1892. 

The author weil says that the American 
street railway has been both a potent cause 
and a conspicuous result of municipal growth 
and prosperity. Th erecent inventions, by 
which powerful motors are now used with 
safety in city streets, will add greatly to the 
. efficiency of the street railway in the cities, 
and will tend to the rapid extension of the 
towns into the surrounding country. The 
legal principles applicable to street railways 
are very different from those which apply 
to what are commonly called steam rail- 
roads, and yet it is by no means easy by 
definition to distinguish one from the other. 
The author is right in saying it is not the 
motive power but the purpose and manner 
of use, that makes the distinction. “When 
a railway” he says “is laid in a street to 
facilitate its use by the public, it isa street 
railway, whatever the means used to propel 
its cars” and he insists that a street railway 
may be operated by steam, electricity, or 
cable as well as by horses. It can hardly 
be maintained, however as a matter of prin- 
ciple that the essential distinction is that a 
street [railway is used exclusively for pas- 
sengers and not for goods, for street cars 
might properly be used for local traffic in 
The extension of long lines of 
towns 


parcels. 
electric railways running through 
and from one town to another will increase 
the difficulty of distinguishing the street 


railway from the other railway. Many 
other questions arise in the discussion of the 
law of street railways. Legislative and mu- 
nicipal authority to construct and operate 
the lines, right of owners of abutting prop- 
erty, the joint use of streets by different lines, 
change of motive power and the use of the 
cable, electricity or steam or gas motor (this 
last by the way which is already in successful 
use in this State, in Indiana and in Great 
Britain is omitted from the title page), 
taxation and license fees, negligence and the 
rights of passengers and the public rights 
and duties of railway servants, the law re- 
lating to acquisition and alienatiori of 
property and franchises. These and many 
other matters the author has discussed 
thoroughly and with reference to the cases. 
The author is entirely in sympathy with the 
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spirit that welcomes new inventions and 
applies old law to new conditions. His 
conclusions, however, are carefully made 
upon the authority of decided cases. On 
the question of whether the power to use 
electric motors implies the power to put up 
poles and wires, he has, however, failed in 
section 129 to notice Green v. Trenton, cit- 
ing only Halsey v. Rapid Transit Street 

Railway Company. Green’s case, however, 

is quoted and criticised in section 68. The 

book is well printed, and has a good index 
and a table of cases. 

THe AMERICAN STATE REPORTS, contain- 
ing the cases of general value and author- 
ity subsequent to those contained in the 
American Decisions and the American Re- 

rts, decided in the courts of Last Resort 
in the several states. Selected, reported 
and annotated by A. C. Freeman, and as- 
sociate editors of the American Decisions, 
Vov. XXIX., Bancroft, Whitney Com- 
pany, law publishers and law booksellers, 
San Francisco, 1893. 


The cases re-reported in this volume have 
been taken from the reports of the States of 
Arkansas, California, Connecticut, Florida, 
Illinois, Kentucky, Nebraska, Ohio, Oregon, 
Texas, Virginia, West Virginia and Wis- 
consin, and makes in all 932 pages of printed 
matter, exclusive of the index to the notes 
and general index, which add another hun- 
dred pages to the volume. As in the case 
of the previous volumes of this series the 
value of the book lies in the selection and 
annotation of the decisions. The following 
monographic notes are of special value: 
Privileged communications between hus- 
band and wife, p. 411-423; Taxation—Ex- 
emption from for public services; Water 
Works of Municipal Corporation, p. 386-389; 
Insurance on Life—When a fraud on credi- 
tors, p. 360-366; Municipal Corporations— 
Sewers, liability for defects in and want of 
repair of, p. 737-744. 
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A TREATISF ON THE LAw oF Tax TITLEs, 
their creation, incidents, evidence and le- 
gal criteria, by Henry Campbell Black, 
A. M., author of “ Black’s Law Diction- 
ary,’ and of treatise on “Judgments,” 
“Intoxicating Liquors,” “Constitutional 
Prohibition,’ etc., second edition, re- 
vised and enlarged, St. Paul, Minn. West. 
Publishing Co., 1893. 





